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JUSTICE ORDINANCE

An ordinance to define the jurisdiction of the Island Magistrate,
to prescribe the procedure of the Magistrate’s Court and to
make provision for evidence and procedure in all criminal
proceedings and other matters incidental to the administration
of justice.

[1st February, 2000]
PART I—PRELIMINARY
1. This ordinance may be cited as the Justice Ordinance.

2. In this ordinance, unless the context otherwise
requires—

“Council” means the Island Council constituted under the
provisions of the Local Government Ordinance;

“Court” means the Magistrate’s Court;

“islander” means any inhabitant, whether temporary or
permanent, of the Islands or any of them;

“Island Magistrate” means the person appointed under
subsection (2) of section 11 of the Judicature
(Courts) Ordinance to hold the office of Island
Magistrate;

“Island Secretary” means the person from time to time
appointed by the Governor to hold the public office
of Island Secretary;

“Magistrate’s Court” has the same meaning as it has in
the Judicature (Courts) Ordinance;

“Medical Officer” means the person for the time being
holding the office of Medical Officer;

“police officer” means any person from time to time
appointed by the Governor to hold the public office
of a police officer and includes any person duly
appointed as an assistant to such police officer;

“Sabbath Day” means the period between sunset on any
Friday and sunset on the next succeeding Saturday.

PART II—THE MAGISTRATE’S COURT

3.—(1) The Court shall have and use as occasion may
require a seal or stamp of such nature and pattern as the
Governor may direct and all writs and processes issuing out
of the Court shall be stamped or sealed therewith.

(2) Subject to this ordinance, the Court shall be constituted
by a Magistrate sitting with two assessors to be appointed in
the manner hereafter provided.

(3) Notwithstanding the provisions of subsection (2),
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(a) a Magistrate may sit without assessors to hear—

(i) any criminal case in which the penalty does not
exceed a fine of [four hundred] dollars; or
(Amended by Ordinance No. 7 of 2005)

(i1) any civil case in which the amount in dispute
does not exceed one hundred dollars;
(b) a Magistrate shall sit without assessors—

(i) in all criminal cases within his or her
jurisdiction in which the defendant admits
the truth of the charge; and

(i1) in all enquiries held under the provisions of
Parts VI, VII and VIII of this ordinance; and

[(iii) inall criminal cases within his or her jurisdiction
in which it has not been possible under the
procedure prescribed in subsection (2) of
section 29 to select two assessors; and]
(Added by Ordinance No. 7 of 2005)

(c) in all criminal cases the punishment to be awarded
shall be decided by the Magistrate alone.

Registrar.

4.—(1) The Registrar shall, subject to the general directions
of the Chief Justice, be under the immediate direction and
control of the presiding Magistrate.

(2) The duties of the Registrar shall be—

(a) to attend all sittings of the Court as the Magistrate
may direct;

(b) to fill up or cause to be filled up summonses,
warrants, orders, convictions, recognizances,
writs of summons, writs of execution and other
documents and submit the same for signature by
the Magistrate;

(c) to issue civil process in accordance with the
provisions of this ordinance;

(d) tomake or cause to be made copies of proceedings
when required to do so by the Magistrate and to
record the judgments, convictions and orders of the
Court;

(e) toreceive or cause to be received all fees, fines and
penalties and all other moneys paid or deposited in
respect of any proceedings in the Court and to keep
or cause to be kept accounts of the same; and

(f) to perform or cause to be performed such other
duties connected with the Court as may be assigned
to him by the Chief Justice or the Magistrate.

Jurisdiction of Island

Magistrate. 5.—(1) Subject to the provisions of this or any other
ordinance, the Island Magistrate shall have jurisdiction—
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(a) 1in civil cases—

(1)

(ii)

[(ii)

(iv)

v)

(vi)

in all personal suits whatsoever between
islanders where the amount in dispute or
the value of any property in dispute does
not exceed one thousand dollars or, with
the consent of all parties interested therein,
where the amount in dispute or the value of
any property in dispute does not exceed two
thousand dollars;

in all suits between landlord and tenant
for the possession of any lands or houses
claimed under any agreement or refused to
be delivered up, where the annual value or
rent does not exceed one thousand dollars
or, with the consent of all parties interested
therein, where such annual value or rent does
not exceed two thousand dollars;

to hear and determine any proceedings
concerning the care or protection of a child
and to make any necessary orders and
directions under the Children Ordinance or
any rules made under it;]

(Replaced by Ordinance No. 7 of 2005)

to make orders for the maintenance of any
woman who shall have been deserted by her
husband;

to appoint guardians of the person and of the
estate of persons of unsound mind and to
make orders for the detention, care, custody
and maintenance of persons of unsound mind;
and

to make orders for the care, custody and
maintenance of sick and aged persons:

Provided that the Island Magistrate shall not exercise
jurisdiction in—

(1)
(ii)
(iii)

(iv)

any suits wherein the title to any right, duty
or office is in question;

any suits wherein the ownership of any land
is in dispute;

any suits wherein the legitimacy of any person
is in question or, except as may be specifically
provided in any ordinance for the time being
in force, in suits wherein the validity or
dissolution of any marriage is in question; or
in any action for malicious prosecution, libel
or slander;
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(b)

(©)

in criminal cases over all offences committed within
the Islands or in the territorial waters thereof against
the provisions of this or any other ordinance except
insofar as the jurisdiction of the Island Magistrate
is therein expressly excluded:
Provided that—
(1) the maximum penalty which the Island
Magistrate may impose shall be a fine of
[four hundred] dollars or imprisonment for
one hundred days or both such fine and
imprisonment; and
(i) the Island Magistrate shall not hear or
determine any offence unless the complaint
relating to it is brought within six months
from the time when the matter of such
complaint arose; and
(iii) the Island Magistrate shall not exercise
jurisdiction in respect of any offence arising
only by virtue of the provisions of [section
42 of the Constitution of Pitcairn]; and
(iv) the Island Magistrate shall not exercise
jurisdiction in any inquiry under Part VII of
this ordinance;
For the avoidance of doubt, the remand of an
accused person to a later sitting of the Court prior
to the commencement of a preliminary enquiry
shall not be construed as an exercise of jurisdiction
for the purposes of sub-paragraph (iv) hereof or
of subsection (1) of section 12 of the Judicature
(Courts) Ordinance;
to make all such orders as may be necessary or
expedient for the execution of any judgment or
order of the Island Magistrate made in the exercise
of the jurisdiction conferred upon him or her by the
provisions of this or any other ordinance.

(Amended by Ordinance No. 7 of 2005)

(Amended by Ordinance No. 4 of 2010)

[(2) The Island Magistrate shall be entitled at his discretion,
before or during the hearing of any proceedings, to consult or
to seek the advice of any Senior Magistrate, whether within
or outside the Islands, on any question or questions of law,
procedure or legal principle, in accordance with the following
conditions—

(a)

the Island Magistrate shall notify the parties in advance
of his or her intention to do so and shall adjourn the
proceedings if necessary for this purpose;
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(b) the Island Magistrate shall if possible conduct his
enquiry by email or facsimile and seek a reply by
the same means.

(c) the resulting emails or facsimile messages, or if
there are none the Magistrate’s note of his or her
exchanges with the Senior Magistrate, shall be
shown to the parties and incorporated in the decision
of the Court, so that in the event of an appeal to the
Supreme Court they shall be taken to be part of the
Island Magistrate’s judgment.]

(Inserted by Ordinance No. 7 of 2005)

6. The Governor may by order authorise an increased
jurisdiction in any civil or criminal case to be exercised by
the Island Magistrate to the extent specified in such order and
any such order may at any time be revoked by the Governor
by order.

7. Every Magistrate shall have power to issue writs of
summons for the commencement of actions in the Court,
to administer oaths and take solemn affirmations and
declarations, to receive production of books and documents
and to make such decrees and orders and issue such process
and exercise such powers, judicial and administrative, in
relation to the administration of justice as may from time to
time be prescribed by any ordinance or by any special order
of the Chief Justice.

8.—(1) The Governor may, in case of illness or incapacity
of the Island Magistrate, or for any other good and sufficient
reason, appoint any other fit and proper person to act as Island
Magistrate for the purpose of presiding over the Magistrate’s
Court in his or her place.

(2) Every appointment under subsection (1) shall continue
in force until revoked by the Governor or by expiration of any
time prescribed in such appointment for its determination.

(3) Where the Island Magistrate is a party to or has any
personal interest in any case, whether civil or criminal, before
the Court, he or she shall not hear such case and the fact that
the Island Magistrate is a party to or has a personal interest
in the case shall be deemed to be a good and sufficient reason
within the meaning of subsection (1) for the appointment by
the Governor of another fit and proper person to act as Island
Magistrate for the purpose of hearing such case.

9.—(1) Not less than 24 hours before the time appointed
for the hearing of a case by the Court, the Island Secretary
shall cause the names of all persons entitled to vote in any
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elections held under the provisions of the Local Government
Ordinance and who are present on Pitcairn Island (excepting
those persons disqualified from selection as assessors under
the provisions of the next succeeding subsection) to be written
on separate pieces of paper of equal size and put into a box
and the Island Magistrate shall thereupon draw from the box
by lot the names of six persons recording such names on a list
to be known as the “list of assessors” and cause summonses
to be served on each of such persons requiring them to attend
at the time and place appointed in and by such summons for
the hearing of such case.

(2) The following persons are disqualified from selection
as assessors—

(a) the Mayor;

(b) the Chairman of the Internal Committee;

(c) the Island Secretary;

(d) the Medical Officer;

(e) the Education Officer;

(f) any minister of religion;

(g) any police officer;

(h) any other person who is a party to the case before
the Court or is intended to be called as a witness in
such case by either party;

[(i) the registrar or deputy-registrar or any person acting
as such;

(j) the Island Magistrate, when the hearing is presided
over by a Senior Magistrate;

(k) the spouse or partner of the Island Magistrate, when
the Island Magistrate is presiding over the hearing;

(I) the parents, siblings and children of any party or
witness;

(m) any person unfit by reason of age or health to serve;

(n) any person convicted of a criminal offence whose
sentence has not yet been completed.]

(Inserted by Ordinance No. 7 of 2005)

10. For the avoidance of doubt, the provisions of section
14 of the Judicature (Courts) Ordinance (which confer a right
of appeal to the Supreme Court in respect of any judgment,
sentence or order of the Magistrate’s Court) apply with respect
to proceedings presided over by the Island Magistrate under
this Part.

11.—(1) The Court shall sit at such places and at such times
and on such days as may from time to time be directed by the
Chief Justice and in the absence of any such directions as shall
be determined by the Magistrate.

42



[CAP.3 Justice 2009 Rev. Ed.]

(2) All sittings of the Court shall be open to the public so
far as the available seating accommodation permits:

Provided that, in any case in which the Court deems it
necessary or appropriate for the preservation of order, decency
or the protection of witnesses, it shall have power to conduct
a sitting in camera and to order that the names of witnesses,
other particulars leading to disclosure of their identity and the
contents of their evidence shall be suppressed and publication
thereof prohibited.

(3) The presiding Magistrate may adjourn the Court from
day to day or to any convenient day.

PART III—EVIDENCE

12. Subject to the provisions of this ordinance, every
person who wishes or is required to give evidence before the
Court shall, before giving such evidence, take an oath which
shall be administered by the Magistrate by taking the Bible in
his or her right hand and swearing as follows:—

“I swear that I will speak the truth, the whole truth and
nothing but the truth. So help me God.”:

Provided that the Magistrate may permit such person
instead of taking such oath to make a solemn declaration
and affirmation by raising his or her right hand and saying
as follows:—

“I do solemnly and sincerely and truly declare and affirm
that I will speak the truth the whole truth and nothing but the
truth.”,
which declaration and affirmation shall be of the same force
and effect as an oath.

13. The question whether a child may give evidence before
the Court without taking the oath or making the affirmation
required under the provisions of the last preceding section shall
be determined by the Court in accordance with the provisions
of sections 70B and 70C of this ordinance.

14.—(1) In any cause or matter before the Court the
Magistrate may, by a summons, either of his or her own motion
or on the application of any party, require any person within
the Islands to attend the Court and give evidence or to produce
any documents in his or her possession.

(2) Any person summoned to attend the Court under the
provisions of the last preceding subsection who, having
reasonable notice of the time at which he or she is required
to attend the Court, fails to attend accordingly and does not
excuse such failure to the satisfaction of the Court, shall be in
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contempt of Court and, in addition to any other penalty arising
under the provisions of this ordinance, the Court may issue a
warrant to arrest that person and bring him or her before the
Court at such time as shall be specified in such warrant.

(3) Any person before the Court who, on being required
to give evidence on oath or affirmation, refuses to take the
oath or make the affirmation, or refuses, without reasonable
cause to the satisfaction of the Court, to answer any question
lawfully put to him or her, or to produce any document in his
or her possession lawfully required to be produced may be
committed to prison by the Court for any period not exceeding
fourteen days unless in the meantime such person agrees to
take the oath or make the affirmation or to answer the question
as the case may be.

Service of Pitcairn

provess oversens 14A.—(1) A summons or order requiring a person to
attend before a court in the Islands for the purpose of giving
evidence in criminal proceedings may be issued or made
notwithstanding that the person in question is outside the
Islands and may be served outside the Islands in accordance
with arrangements made by the Governor.

(2) Service of any process outside the Islands by virtue of
this section shall not impose any obligation under the law of
the Islands to comply with it and accordingly failure to do
so shall not constitute contempt of any court or be a ground
for issuing a warrant to secure the attendance of the person
in question.

(3) Subsection (2) is without prejudice to the service of any
process (with the usual consequences for non-compliance)
on the person in question if subsequently effected in the
Islands.

PART IV—CRIMINAL PROCEEDINGS
Jurisdiction of

Magistrate’s Court. 15. Subject to this ordinance, the Magistrate’s Court shall
have and may exercise jurisdiction in criminal cases—

(1) in proceedings under Part VII of this ordinance in which
the Court is sitting to enquire into an information alleging that
the accused person has committed an offence which may be
tried only by the Supreme Court (hereinafter referred to as
“committal proceedings”);

(2) in proceedings in which the Court is sitting to try an
information alleging that the accused person has committed
an offence which may be tried only summarily (hereinafter
referred to as “summary proceedings”).

Summary offences

and other offences. 16.—(1) The offences which are triable only summarily
are—
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(a) the offences specified in the Schedule to this
ordinance;

(b) any other offence which any law for the time being
in force in the Islands prescribes shall be triable only
summarily.

(2) All offences which are not triable only summarily are
triable only by the Supreme Court:

[Provided that an offence which any law for the time
being in force in the Islands prescribes shall be triable either
summarily by the Magistrate’s Court or on information by the
Supreme Court shall be triable either way at the election of
the Public Prosecutor.]

(Amended by Ordinance No. 6 of 2003)

(3) The Governor may by order amend the First Schedule
to this ordinance but no such order shall affect the trial of any
offence which was committed before the publication of the
order or such later date as it may specify for that purpose.

17.—(1) Except as may be provided by this or any other
ordinance all criminal proceedings shall be taken by [the
Public Prosecutor or by] a police officer in the name of Her
Majesty the Queen.

(Inserted by Ordinance No. 3 of 2003)

(2) Proceedings may be instituted by making complaint
either orally or in writing to a Magistrate.

(3) The person making any complaint shall tender to the
Magistrate a formal charge or, if so requested, the Magistrate
shall draw up or cause to be drawn up a formal charge, which
shall in either case be signed by the Magistrate and shall
contain—

(a) a statement of the offence with which the accused
person is charged;

(b) the statute, ordinance or other written law and the
number of the section thereof creating the offence;
and

(c) such particulars as may be necessary for giving
reasonable information as to the nature of the
offence charged.

(4) Every charge shall be for one offence only but it shall be
lawful for any complainant to lay one or more charges against
the same person at the same time.

18. Upon receiving a complaint and having signed the
charge in accordance with the provisions of the last preceding
section, the Magistrate shall issue a summons or, in his or her
discretion, a warrant of arrest to compel the attendance of the
accused person (hereinafter in this Part referred to as “the
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defendant”) before the Court:

Provided that if the charge is for the offence of murder or
treason the Magistrate must issue a warrant for the arrest of
the accused person.

19.—(1) Every summons issued by the Magistrate shall be
in writing in duplicate signed by him or her and shall bear the
date on which it is issued.

(2) Every summons requiring the attendance of a defendant
before the Court shall be directed to the defendant and shall
require him or her to appear at the time therein appointed
before the Court. It shall state shortly the offence with which
the defendant is charged, the statute, ordinance or other
written law and the number of the section thereof creating
the offence and such other particulars as may be necessary
for giving reasonable information to the defendant as to the
offence alleged.

20. Every summons shall be served two clear days at
least before the date appointed in and by it for [the initial
appearance of the defendant before the Court] and shall if
possible be served personally on the defendant by delivering
or tendering one of the duplicates.

(Amended by Ordinance No. 7 of 2005)

21.—(1) Every warrant for the arrest of any person
(hereinafter referred to as a “warrant of arrest”) shall be in
writing signed by the Magistrate and shall—

(a) bear the date on which it was issued;

(b) name or otherwise describe the person against whom
it is issued; and

(c) order the person or persons to whom it is directed
to apprehend the person against whom it is issued
and bring him or her before the Court to be dealt
with according to law;

and every warrant of arrest to compel the attendance of a
defendant before the Court shall also state shortly the offence
with which he or she is charged.

(2) Every warrant of arrest may be executed at any place
within the Islands and shall remain in force until it is executed
or until it is cancelled by the Court or by the Supreme Court.

(3) A warrant of arrest shall normally be directed to a police
officer:

Provided that, if in the opinion of the Magistrate the
immediate execution of such a warrant is necessary and no
police officer is reasonably available, he or she may direct it
to any other person or persons who shall execute the same.

(4) When a warrant of arrest is directed to more persons
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than one it may be executed by all or any of them.

(5) A police officer or other person or persons executing
a warrant of arrest shall notify the substance thereof to the
person who is to be arrested.

(6) The person arrested under a warrant of arrest shall
without unnecessary delay be taken before the Court and,
unless released on bail or the Court otherwise orders, shall be
detained in custody until the conclusion of the proceedings
before the Court.

22. Where any person, for whose appearance or arrest
the Magistrate is empowered to issue a summons or warrant,
is confined in any prison, the Magistrate may issue an order
to the officer in charge of that prison requiring him or her to
bring such person in proper custody, at a time to be specified
in the order, before the Court and, on receipt of such order,
the officer in charge of such prison shall provide for the safe
custody of the prisoner during his or her absence from the
prison for the purpose of attending the Court in accordance
with the provisions of such order.

23.—(1) Where the Magistrate is satisfied by evidence
on oath that there is reasonable cause to believe that any
thing upon, by or in respect of which an offence has been
committed or any thing which is necessary to the conduct
of an investigation into any offence, is in any building, ship,
vehicle, box, receptacle or place, the Magistrate may issue
a search warrant authorising a police officer to search the
building, ship, vehicle, box, receptacle or place (which shall
be named or described in the search warrant) for any such
thing and, if any thing searched for is found, or any other
thing which there is reasonable cause to suspect to have been
stolen or unlawfully obtained is found, to seize it and bring it
before the Court to be dealt with according to law.

(2) Whenever any building or other place liable to search is
closed, any person residing in or being in or being in charge
of such building or place shall, on demand of a police officer
and on production of the search warrant, allow him or her
free ingress and egress and afford all reasonable facilities for
a search.

[24. Nothing in this Part shall be construed so as to prevent
a magistrate other than the magistrate who issued the charge or
charges against the defendant in accordance with the provisions
of section 17 from subsequently exercising further jurisdiction
in the proceedings including the hearing and determination of
the charge or charges against the defendant.]

(Inserted by Ordinance No. 7 of 2005)
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25. If the defendant appears at the time and place
appointed for the initial appearance of the defendant before
the Court, the Magistrate shall undertake such enquiries as
are possible to ascertain the time required for the preparation
of the cases of both parties in order that a date can be fixed
for the hearing.]

(Repealed and replaced by Ordinance No. 7 of 2005)

26. If the defendant does not appear at the time and place
appointed for his or her initial appearance before the Court
and if it be proved on oath that the summons was duly served
on him or her not less than two clear days before the time
appointed for his or her inital appearance before the Court, the
Court may either issue a warrant to apprehend the defendant
and cause him or her to be brought before the Court or proceed
to hear and determine the case in the absence of the defendant
in accordance with the provisions of paragraph (c) of section
28 of this ordinance as though the defendant had appeared
and not admitted the truth of the charge:

Provided that if the Court convicts the defendant in his or
her absence, it shall set aside such conviction on being satisfied
that the absence of the defendant was from any cause over
which he or she had no control and that there exists a possible
defence on the merits of the case.

27. Before or during the hearing of any case, it shall be
lawful for the Court in its discretion to adjourn the hearing to
a certain time and place to be then appointed and stated in the
presence of the party or parties then present:

[Provided that any such adjournment for a period greater
than thirty clear days shall be notified in writing by the
Magistrate to the Registrar of the Supreme Court for the
attention of the Chief Justice together with a statement of the
reasons therefor. ]

(Amended by Ordinance No. 7 of 2005)

28. If both parties appear [before the Court on the date
fixed by the Court for the hearing—]

(a) the Registrar shall read the charge to the defendant
and shall ask whether he or she admits or denies the
truth of the charge;

(b) if the defendant admits the truth of the charge, such
admission shall be recorded as nearly as possible
in the words used and the Magistrate shall convict
the defendant and pass sentence upon him or her
unless there shall appear to be sufficient cause to
the contrary;
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(©

if the defendant does not admit the truth of the
charge, the Magistrate shall record a plea of not
guilty and—

(i) in the case of the Magistrate sitting without
assessors, proceed to hear and determine the
charge; or

(i1) in the case of the Magistrate sitting with
assessors, the Court shall proceed to select
assessors in the manner hereinafter provided
and, having done so, proceed to hear and
determine the charge.

(Amended by Ordinance No. 7 of 2005)

29.—(1) In cases in which the Magistrate sits with assessors,
the procedure set out in subsection (2) shall be followed.
(2) (a) The Registrar shall inform the defendant and the

(b)

(©

(d)

prosecutor that the assessors for that case are about
to be selected, that they each have the right to object
to any person serving as an assessor in the case
without assigning any reason for such objection and
that if either of them has any objection it must be
raised as each person’s name is called before being
sworn.

The Registrar shall then call out in alphabetical
order the names of the persons appearing on the list
of assessors for that case.

As each name is called out, the defendant shall be
asked by the Registrar if he or she has any objection
to that person serving as an assessor in the case. The
prosecutor shall then be asked if he or she has any
objection to that person serving as an assessor in the
case. If neither the defendant nor the prosecutor has
any objection, the person called shall then be sworn
in as an assessor for the case. If either the defendant
or the prosecutor objects to the person whose name
is called serving as an assessor in the case, the next
name shall be called from the list of assessors and
the same procedure followed until two assessors
have been selected.

If all the names on the list of assessors are called
without two assessors being selected, the names
of the persons objected to shall be again called
in alphabetical order by the Registrar who shall
ask first the defendant and then the prosecutor if
they have any objections to such person serving as
an assessor in the case and their reasons for such
objection. The same procedure shall be followed
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with each name on the list of assessors until two
assessors are selected against whom neither the
defendant nor the prosecutor has any reason for
objection.

[(e) if all the names on the list of assessors are again
called without two assessors being selected, the
Magistrate shall direct that a supplementary list
of assessors be forthwith prepared in the manner
provided by subsection (1) of section 9 and the
procedure set out in paragraphs (b), (c¢) and (d)
hereof shall be followed until two assessors have
been selected. ]

(Repealed and replaced by Ordinance No. 7 of 2005)

(f) When two assessors have been selected, the
Magistrate shall discharge the other persons whose
names appear on the list of assessors and the
Registrar shall read the charge brought against the
defendant to the two persons selected as assessors
for the case and then swear each of them in on the
following oath:—

“I swear that I will well and truly serve as an assessor
in this case and a true verdict on the evidence give.”

30. The Court shall proceed first to hear the evidence for
the prosecution. Counsel for the defendant shall have the right
to put questions to each witness called for the prosecution
and for that purpose the Magistrate shall at the close of the
examination of each witness by the prosecutor ask counsel
for the defendant if he or she wishes to ask any questions
of that witness and shall record the answer. After any cross-
examination on behalf of the defendant, the prosecutor will
be entitled to re-examine the witness on any point arising out
of that cross-examination:

Provided that, in any case where the defendant is not
represented by counsel, every such question in cross-
examination shall be directed to the Magistrate who may to
the extent that he or she considers it to be proper ask the said
question on behalf of the defendant.

31. At the close of the evidence for the prosecution—

(a) if it appears to the Court that a case is made out

against the defendant sufficiently to require the

defendant to make a defence to the charge, the
Magistrate shall—

(i) again explain the substance of the charge to

the defendant and shall inform the defendant

that he or she has the right to give evidence
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(b)

but does not have to do so and that if the
defendant wishes to give evidence he or she
may give such evidence on oath, in which case
he or she will be liable to be cross-examined
by the prosecutor and asked questions by the
Court; and
(i) ask the defendant if he or she has any
witnesses to call,
and the Court shall then hear the defendant and any
witnesses called for the defence. If the defendant
states that he or she has witnesses to call but they are
not present in Court and the Magistrate is satisfied
that the absence of such witnesses is not due to any
fault or neglect of the defendant, and that there is
a likelihood that they could, if heard, give material
evidence on behalf of the defendant, the Magistrate
may adjourn the trial and take steps to secure the
attendance of such witnesses;
if it appears to the Court that a case is not made
out sufficiently to require the defendant to make a
defence to the charge, the Court shall dismiss the
charge and shall forthwith acquit the defendant.

32.—(1) In cases in which the Magistrate sits with
assessors—

(a)

(b)

[(c)

the Magistrate shall at the conclusion of the evidence
require the assessors to state their opinions and such
opinions shall be recorded;

the Magistrate shall then give the decision of the
Court and in so doing shall not be bound to conform
with the opinions of the assessors, provided that,
if the decision of the Court is given against the
opinions of the assessors, the Magistrate shall record
his or her reasons for giving such decision and shall
forthwith after the conclusion of the case send a
copy of the record to the Chief Justice; and

after giving the decision of the Court, the Magistrate
shall discharge the assessors and proceed to deal
with the defendant by determining the penalty or
process then to follow.]

(Repealed and replaced by Ordinance No. 7 of 2005)
(2) In cases in which the Magistrate sits without assessors,
he or she shall, at the conclusion of the evidence, give a
decision and shall make such order as he or she shall think
appropriate and just in accordance with that decision.
(Amended by Ordinance No. 7 of 2005)
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33.—(1) If the defendant admits the truth of the charge or is
found guilty by the decision of the Court, the Magistrate shall,
after convicting the defendant, ask if he or she has anything
to say in mitigation of penalty or as to the nature thereof;
but the omission so to ask shall not affect the validity of the
proceedings.

(Amended by Ordinance No. 7 of 2005)

(2) Having heard the defendant on the question of sentence,
the Magistrate shall pass sentence upon the defendant stating
the reasons for so doing and such reasons shall be recorded.

34.—(1) In all cases where the Court has jurisdiction
under the provisions of this or any other ordinance to impose
a sentence of imprisonment, the Magistrate may impose a
sentence of imprisonment on the defendant.

(2) When the Court is of opinion that a higher sentence
should be passed in respect of the offence than it has power to
pass, it may commit the offender for sentence to the Supreme
Court and shall remand the offender in custody or on bail to
appear before the Supreme Court for sentence as though he
or she had been convicted by that Court.

35.—(1) Unless otherwise specified, no child convicted of
an offence shall be liable to be imprisoned or to pay a fine
exceeding five dollars.

(2) Where a child is ordered to pay a fine, the payment
thereof may be enforced against the parent or guardian of
the child.

(3) When a child is convicted of an offence, the Magistrate
may discharge such child without inflicting any punishment.

36. Where the defendant is sentenced to imprisonment
and he or she is then undergoing imprisonment for any other
offence, the Magistrate may order that the imprisonment for
the second offence shall commence at the end of the period
of imprisonment to which the defendant was previously
sentenced. If no such order is made, the sentence for the second
offence shall run from the date of the sentence.

37. A warrant of commitment to prison shall be in writing
in such form as may be appropriate and shall be signed by the
Magistrate and bear the date upon which it is issued.

38.—(1) When a defendant is, upon conviction, ordered to
pay a sum of money only, the Magistrate may—
(a) allow time for payment of such sum or any part
thereof;
(b) direct payment of such sum or any part thereof by
instalments and order imprisonment in default of
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payment of any of such instalments; or

(c) order the defendant, if male, to work on the public
roads or, in the case of any defendant, on such other
public service as the Magistrate may direct for
eight hours a day from the day following the date
of conviction, crediting the defendant at the rate of
ten dollars a day for such work until the full amount
of the sum ordered is thus paid:
Provided that no such work shall be done on the
Sabbath Day nor on any public holiday; or

(d) accept payment of the sum in such goods useful
for public services as may be approved by the
Magistrate at an amount to be assessed by the
Magistrate:
Provided that where the amount assessed is less than
the amount ordered to be paid on conviction, the
Magistrate may make any such other order under the
provisions of this section in respect of the amount
still due; or

(e) issue a warrant for the levy of the sum on the real
and personal property of the defendant by distress
and sale under warrant.

(2) When a defendant is, upon conviction, sentenced to
imprisonment for a period not exceeding forty days, the
Magistrate may direct that, in lieu of such imprisonment, the
defendant, if male, shall work on the public roads or, in the
case of any defendant, on such other public service as the
Magistrate may direct for eight hours a day commencing on
the day following the date of conviction and continuing until
the expiration of such period of imprisonment:

Provided that no such work shall be done on the Sabbath
Day nor on any public holiday.

(3) The Magistrate may direct that any person ordered to
be imprisoned or to work on the public roads or other public
service, under the provisions of this ordinance shall be allowed
to attend to his or her plantation for one day in every week
during the period of such imprisonment or work.

39. The period of imprisonment which may be imposed
by the Magistrate under the provisions of this or any other
ordinance in respect of the non-payment of any sum of money
ordered to be paid, or in respect of default in payment of any
instalment of that sum or in respect of any portion of that
sum which remains unpaid when a part of the sum ordered is
paid in goods as provided in the last preceding section, shall
be according to the scale of one day’s imprisonment for each
five dollars or part thereof of the sum unpaid.
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40. All fines shall be paid to the Registrar and shall be
credited to the public revenue.

41. The Magistrate, in sentencing a person convicted
of any offence against the provisions of this or any other
ordinance, may, instead of or in addition to imposing a fine or
term of imprisonment, make an order that the person convicted
enter into a recognizance in such amount not exceeding one
hundred dollars as the Magistrate thinks fit, on condition that
the person entering in to such recognizance shall keep the
peace and be of good behaviour for a term not exceeding one
year, to be fixed by the Magistrate.

42.—(1) Any person may make a complaint on oath before
a Magistrate that any other person is likely to commit a breach
of the peace or do any wrongful act likely to cause a breach
of the peace.

(2) The Magistrate, on receiving such a complaint, may
issue a summons requiring the person against whom the
complaint is made to appear before the Court at the time and
place appointed in such summons to show cause why he or
she should not be ordered to enter into a recognizance in such
amount not exceeding one hundred dollars and for such period,
not exceeding one year, as the Magistrate sees fit.

(3) At the time and place appointed in the summons, the
Court, which shall comprise the Magistrate sitting with
two assessors to be selected in the manner as hereinbefore
provided, shall inquire into the truth of the complaint on
which the summons has been issued, and such inquiry shall
be conducted in the same manner as that prescribed for
conducting trials and recording evidence in criminal cases.

(4) If, upon such inquiry, it is proved to the satisfaction
of the Court that it is necessary for keeping the peace or for
maintaining good behaviour, as the case may be, that the
person in respect of whom the inquiry is made should enter
into a recognizance, the Magistrate shall make an order
accordingly and the recognizance so ordered shall be in an
amount not exceeding one hundred dollars and for a period
not exceeding one year.

43. The Magistrate may order that any person ordered to
enter into a recognizance under the provisions of sections 41
or 42 of this ordinance be imprisoned until such recognizance
is entered into; but so that the period of imprisonment for not
entering into such recognizance shall not exceed forty days.

44. When it is proved on oath to the satisfaction of the
Magistrate that the conditions of a recognizance have not been
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observed, the Magistrate shall record the grounds of such proof
and may order the person bound by the recognizance to pay
the sum for which he or she is bound. The payment of such
sum may be enforced in the same manner as a fine.

PART V—CIVIL PROCEEDINGS

45. Every civil case shall be commenced by a writ
of summons to be issued by a Magistrate at the request
of the person making the claim (hereinafter referred to as
the “plaintiff”). A writ of summons may issue without any
application in writing.

46.—(1) Every writ of summons shall be in writing and
shall contain the name, address and occupation of the plaintiff
and of the person against whom the claim is made (hereinafter
referred to as the “defendant”) and the date and place of
hearing and there shall be endorsed on each writ of summons
particulars of the claim in respect of which it is issued, signed
by the plaintiff, which shall state briefly and clearly the subject
matter of the claim and the relief sought.

(2) Every writ of summons shall bear the date on which it
is issued.

(3) Every writ of summons shall be served eight clear days
at least before the date appointed in and by it for the hearing
and shall be served in the same manner as a summons in a
criminal case.

47. 1If neither party appears on the day appointed for the
hearing of a civil case, the Magistrate shall, unless there is
good reason to the contrary, dismiss the case.

48. If the defendant appears and the plaintiff does not
appear, the Magistrate shall, unless there is good reason to
the contrary, dismiss the case:

Provided that, if the defendant admits the truth of the claim,
the Magistrate may give judgment for the plaintiff against the
defendant as if the plaintiff had appeared.

49. If the defendant admits the truth of the plaintiff’s
claim, the Magistrate shall give judgment for the plaintiff.

50. If the plaintiff appears and the defendant does not
appear and does not admit the truth of the plaintiff’s claim,
the Magistrate may, on proof on oath of the service of the writ
of summons upon the defendant—

(a) 1in cases in which the Magistrate sits without
assessors, proceed to hear and determine the case
and give judgment on the evidence of the plaintiff
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and his or her witnesses (if any);

(b) 1in cases in which the Magistrate sits with assessors,
the Court shall proceed to select the two assessors
in the same manner as that prescribed for criminal
cases, and, having done so, proceed to hear and
determine the case giving judgment on the evidence
of the plaintiff and his or her witnesses, if any:

Provided that in either of such cases the Court may, instead
of proceeding to hear and determine the case, postpone the
hearing thereof to another date and direct that notice of such
postponement be served on the defendant.

51.—(1) If both parties appear, the Magistrate shall read the
particulars of the plaintiff’s claim to the defendant and ask if
he or she admits the truth of the claim or not.

(2) If the defendant denies the truth of the plaintiff’s
claim—

(a) in cases in which the Magistrate sits without
assessors, he or she shall proceed to hear and
determine the claim in the manner hereinafter
provided; and

(b) 1in cases in which the Magistrate sits with assessors,
the Court shall proceed to select two assessors in the
same manner as that prescribed for criminal cases
and, having done so, proceed to hear and determine
the case in the manner hereinafter provided.

52. The evidence of the parties shall be taken in the same
manner as that prescribed for criminal cases and shall be
recorded by the Court.

53. The Magistrate may, at any time and whether either
or both of the parties be present or not, adjourn the hearing
of any case.

54. Upon a judgment of the Court for the payment of
money by any person the Magistrate may—

(a) order the sum to be forthwith paid by or levied on
the real and personal property of such person and,
in default, that such person be imprisoned; or

(b) order the sum to be paid by instalments and, in
default of the payment of any instalment, that such
person be imprisoned:

Provided that—

(1) any imprisonment ordered shall be on
the scale prescribed in section 39 of this
ordinance subject, however, to a maximum
of forty-two days imprisonment;
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(ii)

(iii)

(iv)

v)

no imprisonment may be ordered unless the
Magistrate is satisfied by evidence on oath
before ordering such imprisonment that the
person against whom the order is made is
able to pay the sum and will not do so, or that
since the date of judgment he or she has been
able to pay and has neglected or refused to do
S0;

imprisonment in default of payment shall not
release the judgment debtor from liability
to pay the same after his or her release and
successive orders for imprisonment may be
made in respect of the same judgment debt;
any judgment debtor sentenced to imprisonment
under this section who pays the whole amount
due during the course of imprisonment shall
forthwith be released from prison;

in the case of payment of part of the judgment
debt during the course of imprisonment, the
judgment debtor shall be released from such
proportion of the term of imprisonment as the
payment made bears to the whole judgment
debt.

PART VI—DEATH AND FIRE INQUIRIES

55.—(1) Wherever there is reason to believe or suspect that
the death of any person occurring, or who may be found dead,
in any of the Islands, has been brought about or accelerated by
any unnatural cause, it shall be lawful for the Court, if it shall
think fit, at such time and place as it shall appoint, to hold an
inquiry into the cause of such death.

(2) If a body shall have been interred before an inquiry has
been held under the provisions of the last preceding subsection,
it shall be lawful for a Magistrate by warrant to order the
disinterment of such body for the purpose of holding such
inquiry and such disinterment shall be made accordingly.

56.

Where any property has been damaged or destroyed

by fire on any of the Islands it shall be lawful for the Court, if
it shall think fit, to hold an inquiry into the cause and origin
of such fire.

PART VII—COMMITTAL OF PERSONS FOR TRIAL

BEFORE THE SUPREME COURT

57. Subject to this ordinance, the Court may commit any
person for trial before the Supreme Court.
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58. Whenever any charge has been brought against any
person of an offence not triable by it, the Court may hold a
preliminary inquiry for the purpose of determining whether
there is sufficient evidence to put such person on trial by the
Supreme Court.

59.—(1) Every preliminary inquiry into an offence shall be
conducted by a Magistrate (other than the Island Magistrate)
sitting without assessors.

(2) The Magistrate shall sit in open court except where any
enactment contains an express provision to the contrary and
except where it appears to the Magistrate as respects the whole
or any part of a preliminary inquiry that the ends of justice
would not be served by sitting in open court.

(3) Subject to subsection (4) of this section, evidence
tendered before the Magistrate shall be tendered in the
presence of the accused.

(4) The Magistrate may allow evidence to be tendered in
the absence of the accused if—

(a) the Magistrate considers that by reason of his or
her disorderly conduct it is not practicable for the
evidence to be tendered in his or her presence; or

(b) he or she cannot be present for reasons of health
but is represented by a legal representative and has
consented to the evidence being tendered in his or
her absence.

(5) The Magistrate’s Court may, before beginning to inquire
into an offence or at any time during the inquiry, adjourn the
hearing and if it does so shall remand the accused.

(6) The Court shall when adjourning fix the time and place
at which the hearing is to be resumed and the time fixed
shall be that at which the accused is required to appear or be
brought before the Court in pursuance of the remand or would
be required to be brought before the Court but for section
128(3A) of the Magistrates’ Courts Act 1980.

59A.—(1) Notwithstanding the provisions of this Part, if a
defendant is represented by a barrister or solicitor, he or she
may, at any time before or during the preliminary inquiry into
any information, request that he or she be brought before the
Court (or if at that time before the Court, that he or she be
permitted) to plead guilty to the offence charged.

(2) As soon as practicable after such request (which shall
be in writing if made before the commencement of the
preliminary hearing), the defendant shall be brought before
the Court to be dealt with (or if before the Court at the time
of such request, shall be dealt with) under this section.
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(3) If the defendant is not before the Court at the time of
such request and is not in custody, notice shall be given to him
or her of the time and place for attendance before the Court
for the purpose of being dealt with under this section.

(4) On the defendant’s (or, where the defendant is a
corporation, the defendant’s representative’s) attendance
before a Court for the purposes of this section, the charge to
which the defendant is required to plead shall be read to the
defendant and the defendant shall then be called upon to plead
either guilty or not guilty.

(5) If the defendant does not plead guilty, or if he or she (or
where the defendant is a corporation, a representative of the
defendant) does not personally attend the proceedings, he or
she shall be treated in all respects as if he or she had not made
any request to plead guilty, and no comment shall be made
at the preliminary hearing or any subsequent proceedings
on the fact that such a request has been made, nor shall the
request be admissible in evidence against him or her in any
proceedings.

(6) If the defendant pleads guilty, the Court shall commit
the defendant to the Supreme Court for sentence.

(7) Where the defendant pleads guilty and is committed
to the Supreme Court for sentence pursuant to this section,
the relevant provisions of law as to bail, as far as they are
applicable and with the necessary modifications, shall apply
as if the defendant had pleaded guilty and been committed to
the Supreme Court for sentence at the close of a preliminary
hearing.

60.—(1) Evidence falling within subsection (2) of this
section and only that evidence, shall be admissible by a
Magistrate inquiring into an offence.

(2) Evidence falls within this subsection if it—

(a) istendered by or on behalf of the prosecutor; and

(b) falls within subsection (3) of this section.

(3) The following evidence falls within this subsection—

(a) written statements complying with section 61 of this
ordinance;

(b) the documents or other exhibits (if any) referred to
in such statements;

(c) depositions complying with section 62 of this
ordinance;

(d) the documents or other exhibits (if any) referred to
in such depositions;

(e) statements complying with section 63 of this
ordinance;

(f) documents falling within section 64 of this

59

Evidence which is
admissible.



Written statements.

[2009 Rev. Ed. Justice CAP.3]

ordinance.
(4) In this section “document” means anything in which
information of any description is recorded.

61.—(1) For the purposes of section 60 above, a written
statement complies with this section if—

(a) the conditions falling within subsection (2) of this
section are met; and

(b) such of the conditions falling within subsection (3)
of this section as apply are met.

(2) The conditions falling within this subsection are
that—

(a) the statement purports to be signed by the person
who made it;

(b) the statement contains a declaration by that person
to the effect that it is true to the best of his or her
knowledge and belief and that it was made in the
knowledge that, if it were tendered in evidence, he
or she would be liable to prosecution if in it anything
had been wilfully stated which the person making
the statement knew to be false or did not believe to
be true;

(c) before the statement is tendered in evidence a
copy of the statement is given, by or on behalf of
the prosecutor, to each of the other parties to the
proceedings.

(3) The conditions falling within this subsection are
that—

(a) if the statement is made by a person under 18 years
of age, it gives his or her age;

(b) ifitis made by a person who cannot read it, it is read
to him or her before it is signed and is accompanied
by a declaration by the person who so read the
statement to the effect that it was so read;

(c) ifitrefers to any other document as an exhibit, the
copy given to any other party to the proceedings
under subsection (2)(c) of this section is accompanied
by a copy of that document or by such information
as may be necessary to enable the party to whom it
is given to inspect the document or a copy of it.

(4) So much of any statement as is admitted in evidence
by virtue of this section shall, unless the Court commits the
accused for trial by virtue of section 65A(2) or the Court
otherwise directs, be read aloud at the hearing; and, where the
Court so directs, an account shall be given orally of so much
of any statement as is not read aloud.

(5) Any document or other object referred to as an exhibit and
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identified in a statement admitted in evidence by virtue of this
section shall be treated as if it had been produced as an exhibit
and identified in Court by the maker of the statement.

(6) In this section “document” means anything in which
information of any description is recorded.

62.—(1) For the purposes of section 60 a deposition
complies with this section if—

(a) acopy of it is sent to the prosecutor under section
97A(9) of the Magistrates’ Courts Act 1980;

(b) the condition falling within subsection (2) of this
section is met; and

(c) the condition falling within subsection (3) of this
section is met, in a case where it applies.

(2) The condition falling within this subsection is that before
the Magistrate begins to inquire into the offence concerned
a copy of the deposition is given, by or on behalf of the
prosecutor, to each of the other parties to the proceedings.

(3) The condition falling within this subsection is that, if
the deposition refers to any other document as an exhibit,
the copy given to any other party to the proceedings under
subsection (2) of this section is accompanied by a copy of
that document or by such information as may be necessary to
enable the party to whom it is given to inspect that document
or a copy of it.

(4) So much of any deposition as is admitted in evidence
by virtue of this section shall, unless the Court commits the
accused for trial by virtue of section 65A(2) or the Court
otherwise directs, be read aloud at the hearing; and, where the
Court so directs, an account shall be given orally of so much
of any deposition as is not read aloud.

(5) Any document or other object referred to as an exhibit

and identified in a deposition admitted in evidence by virtue
of this section shall be treated as if it had been produced as an
exhibit and identified in Court by the person whose evidence
is taken as the deposition.

(6) In this section “document” means anything in which
information of any description is recorded.

63.—(1) For the purposes of section 60, a statement
complies with this section if the conditions falling within
subsections (2) to (4) are met.

(2) The condition falling within this subsection is that,
before the preliminary inquiry begins, the prosecutor notifies
the Magistrate’s Court and each of the other parties to the
proceedings that he or she believes—

(a) that the statement might by virtue of section 23 or
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(b)

24 of the Criminal Justice Act 1988 (statements in
certain documents) be admissible as evidence if the
case came to trial; and

that the statement would not be admissible as
evidence otherwise than by virtue of section 23 or
24 of that Act if the case came to trial.

(3) The condition falling within this subsection is that—

(a)

(b)
(©)

the prosecutor’s belief is based on information
available to him or her at the time the notification
1s made;

he or she has reasonable grounds for this belief; and
he or she gives the reasons for this belief when the
notification is made.

(4) The condition falling within this subsection is that, when
the Court or a party is notified as mentioned in subsection (2)
of this section, a copy of the statement is given, by or on behalf
of the prosecutor, to the Court or to the party concerned.

(5) So much of any statement as is in writing and is admitted
in evidence by virtue of this section shall, unless the Court
commits the accused for trial by virtue of section 65A(2) or
the Court otherwise directs, be read aloud at the hearing; and
where the Court so directs, an account shall be given orally
of so much of any statement as is not read aloud.

64.—(1) The following documents fall within this section—

(a)

(b)

(©)
(d)
(e)

any document which by virtue of any enactment
is evidence in proceedings before the Magistrate’s
Court when conducting a preliminary inquiry into
an offence;

any document which by virtue of any enactment is
admissible, or may be used, or is to be admitted or
received, in or as evidence in such proceedings;
any document which by virtue of any enactment
may be considered in such proceedings;

any document whose production constitutes proof
in such proceedings by virtue of any enactment;
any document by the production of which evidence
may be given in such proceedings by virtue of any
enactment.

(2) In subsection (1) of this section—

(a)
(b)

references to evidence include references to prima
facie evidence;

references to any enactment include references to
any provision of this ordinance or the Magistrates’
Courts Act 1980.

(3) So much of any document as is admitted in evidence
by virtue of this section shall, unless the Court commits the
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accused for trial by virtue of section 65A(2) or the Court
otherwise directs, be read aloud at the hearing; and where the
Court so directs an account shall be given orally of so much
of any document as is not read aloud.

(4) In this section “document” means anything in which
information of any description is recorded.

65.—(1) Where a statement, deposition or document is
admissible in evidence by virtue of section 61, 62, 63 or 64,
it may be proved by production of—

(a) the statement, deposition or document; or
(b) acopy of it or the material part of it.

(2) Subsection (1 )(b) of this section applies whether or not
the statement, deposition or document is in existence.

(3) It is immaterial for the purposes of this section how many
removes there are between a copy and the original.

(4) In this section “copy”, in relation to a statement,
deposition or document, means anything on to which
information recorded in the statement, deposition or document
has been copied, by whatever means and whether directly or
indirectly.

65A.—(1) The Magistrate’s Court conducting a preliminary
inquiry into an offence shall on consideration of the
evidence—

(a) commit the accused for trial if it is of the opinion
that there is sufficient evidence to put him or her on
trial for any offence triable by the Supreme Court
on information; or

(b) discharge the accused if it is not of that opinion and
he or she is in custody for no other cause than the
offence under inquiry

but the foregoing provisions of this subsection have effect
subject to the provisions of this and any other law relating to
the summary trial of offences triable on information by the
Supreme Court.

(2) If the Magistrate’s Court conducting a preliminary
inquiry into an offence is satisfied that all the evidence
tendered by or on behalf of the prosecutor falls within section
60(3) of this ordinance it may commit the accused for trial
for the offence without consideration of the contents of any
statements, depositions or other documents and without
consideration of any other exhibits which are not documents,
unless—

(a) the accused or one of the accused has no legal
representative acting for him or her in the case; or

(b) alegal representative for the accused or one of the
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accused, as the case may be, has requested the Court
to consider a submission that there is insufficient
evidence to put the accused on trial for the offence
and subsection (1) of this section shall not apply to a
committal for trial under this subsection.

65B. If the accused or one of the accused has no legal
representation in the case or a legal representative for the
accused or one of the accused, as the case may be, has
requested the Court to consider a submission that there is
insufficient evidence to put that accused on trial for the offence,
the Court shall enter upon a consideration of the evidence in the
proceedings in accordance with the following procedure—

(i) the Court shall permit the prosecutor to make an
opening submission to the Court either orally or in
writing, if he or she so wishes, before any evidence
is tendered;

(i1) after such opening address, if any, the Court shall
cause evidence to be tendered in accordance with
sections 61(4), 62(4), 63(5) and 64(3) of this
ordinance;

(iii) the Court may view any exhibits produced before
the Court and may take possession of them;

(iv) after the evidence has been tendered, the Court
shall hear or receive any submission which the
accused may wish to make as to whether there is
sufficient evidence to put him or her on trial before
the Supreme Court for any offence;

(v) the Court shall permit the prosecutor to make a
submission, either orally or in writing,

(a) in reply to any submission made by the
accused in pursuance of paragraph (iv); or

(b) where the accused has not made any such
submission but the Court is nevertheless
minded not to commit him or her for trial;

(vi) after hearing or receiving any submission made in
pursuance of paragraph (iv) or (v), the Court shall,
unless it decides not to commit the accused for
trial, cause the charge to be written down, if this
has not already been done and, if the accused is not
represented by counsel, shall read the charge to him
and explain it in ordinary language.

65C.—(1) A person committed by the Magistrate’s Court
for trial shall have the right to object, by written notification
to the prosecutor and the Supreme Court within 14 days of
being committed, unless the Court in its discretion permits
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such an objection to be made outside that period, to a statement
or deposition being read as evidence at the trial without oral
evidence being given by the person who made the statement
or deposition and without the opportunity to cross-examine
that person.

(2) Upon making a decision to commit the accused for trial,
the Magistrate shall remind the accused in open court of the
right to object conferred on him or her by subsection (1) of
this section.

[66.—(1) Upon committing any accused person for trial
before the Supreme Court, the Court shall, until the trial,
either admit him or her to bail or remand him or her in custody
and in such case the warrant of the Magistrate’s Court shall
be sufficient authority to the officer in charge of any prison
appointed for the custody of prisoners committed for trial.

(2) The Court shall bind by recognizance with or without
sureties, as it considers necessary, every witness called on
behalf of the prosecution to appear at the trial and to give
evidence and also to appear and to give evidence if required
at any further examination concerning the charge which may
be held by direction of the Public Prosecutor.

(3) If any person required to enter into a recognizance under
the provisions of the last preceding subsection refuses to enter
into the same, the Court may admit that person to prison until
after the trial unless, in the meantime, he or she enters into
such recognizance; but, if afterwards, from want of sufficient
evidence or any other cause, the accused person is discharged,
the Court shall order that any person so imprisoned shall also
be discharged.

(4) The Court shall, upon the application of the accused
person (but not otherwise), take steps described in subsections
(2) and (3) to secure the attendance of any witnesses called
on behalf of the accused person at the trial to give evidence
and to give evidence if required at any further examination
directed by the Public Prosecutor and shall take the names
and addresses of persons whom the accused person wishes
to give evidence at the trial, other than those whose evidence
has been recorded at the committal proceedings, so that they
may be summoned to appear at the trial.]

(Replaced by Ordinance No. 12 of 2002)

67. Any person who has been committed for trial before
the Supreme Court under the provisions of this Part of this
ordinance shall without payment, before the commencement
of such trial, be supplied with a copy of the record of the
proceedings resulting in such committal for trial and of the
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record of proceedings in any further examination held at the
direction of the Public Prosecutor.

68.—(1) Whenever it appears to a Magistrate that any
person dangerously ill, or hurt and not likely to recover, is able
and willing to give material evidence relating to any offence
triable by the Supreme Court and that it shall not be practicable
to take the depositions of such person in accordance with the
provisions of this Part of this ordinance, the Magistrate may
take in writing the statement on oath or affirmation of such
person and shall sign the same and certify that it contains
accurately the whole of the statement made by such person
and shall add a note of the reasons for taking such statement
and of the date and place when and where it was taken, and
shall preserve such statement and file it for record.

(2) If any statement taken under the provisions of this
section relates or is expected to relate to an offence for which
any person has been charged or committed for trial, reasonable
notice of the intention to take such statement shall be served
upon the police officer and on the accused person and, if in
custody, the accused person shall be brought by the person
in whose charge he or she is, under an order in writing of the
Magistrate, to the place where the statement is to be taken.

(3) If any statement taken under the provisions of this
section relates to any offence for which any person is then
or subsequently committed for trial, it shall be sent by the
Magistrate to the Registrar of the Supreme Court and a copy
of such statement shall be supplied to the Public Prosecutor.

(4) Any statement taken under the provisions of this Part of
this ordinance may afterwards be used in evidence on the trial
of any person accused of an offence to which such statement
relates, if the person who made the statement is then dead,
or if the Court before which the trial takes place is satisfied
that for any sufficient cause the attendance of such person
cannot be procured, and if reasonable notice of the intention
to take such statement was served upon the person (whether
prosecutor or accused person) against whom it is proposed to
be read in evidence and that person had or might have had, if
he or she had chosen to be present, full opportunity of cross-
examining the person making the same.

69. In the event of any person being committed for trial
as the result of an inquiry under the provisions of this Part
of this ordinance, the Magistrate shall without delay cause
the record of proceedings, which shall include the written
charge, the depositions, the statement of the accused person,
the recognizances of all witnesses, the recognizances of bail
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(if any) and all documents or things which have been put in
evidence in the course of the inquiry to be sent to the Registrar
of the Supreme Court and an authenticated copy of such record
of proceedings shall be supplied to the Public Prosecutor.

70.—(1) If, after receipt of the authenticated copy of the
record of proceedings provided for by the last preceding
subsection and before the trial, the Public Prosecutor is of the
opinion that further investigation is required before such trial
or that the depositions of any material or necessary witnesses
for the prosecution or the defence have not been taken, then
he or she may direct that the inquiry be reopened and that the
depositions of any material or necessary witnesses be taken
and on receipt of any such direction, the Court shall thereupon
reopen the inquiry and may deal with it in all respects as if the
accused person had not been committed for trial.

(2) I, after receipt of the authenticated copy of the record
of proceedings and of any additional depositions taken under
the provisions of the last preceding subsection, the Public
Prosecutor considers that the evidence against the accused
person is not sufficient to put him or her on trial, the Public
Prosecutor shall direct that the accused person be discharged
and, upon receipt of such direction, the Court shall cause the
accused person to be discharged and shall release all persons
bound by recognizance to appear at the trial of the accused
person by the Supreme Court from all further obligations under
any such recognizance:

Provided that the discharge of the accused person under
the provisions of this subsection shall not be a bar to any
subsequent charge in respect of the same facts.

(3) If, after receipt of the authenticated copy of the record
of proceedings and of any additional depositions taken under
the provisions of subsection (1) of this section, the Public
Prosecutor is of the opinion that the evidence against the
accused person is sufficient to put him or her on trial on a
charge of any offence disclosed thereby, he or she may—

(a) if the Public Prosecutor is of the opinion that the
case is one which should be tried on information
before the Supreme Court, cause an information to
be drawn up, signed by him or her and filed in the
registry of the Supreme Court; or

(b) if the Public Prosecutor is of the opinion that the
case is one which may suitably be dealt with by
the Magistrate’s Court notwithstanding any other
provision of law, cause the record of proceedings to
be retained in that Court for the trial of the accused
person on any charge which in his or her opinion
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is disclosed by the record of proceedings, either in
addition to or in substitution for the offence upon
which the accused person was originally committed
for trial and thereafter the Magistrate’s Court shall
proceed to try the accused person accordingly:
Provided that in every such case, the accused
person shall be entitled to have recalled for cross-
examination or further cross-examination all
witnesses for the prosecution whom he or she may
require to be recalled.

[(4) A count in an information filed by or on behalf of
the Public Prosecutor in accordance with paragraph (a) of
subsection (3) shall not be deemed objectionable on the ground
that it charges in the alternative several different matters,
acts or omissions which are stated in the alternative in the
enactment describing any offence or declaring the matters,
acts or omissions charged to be an offence, or on the ground
that it is double or multiple.

(5) The accused may at any stage of the trial apply to the
Court to amend or divide any such count on the ground that it
is so framed as to embarrass the accused in his or her defence
and the Court, if satisfied that the ends of justice require it,
may order any count to be amended or divided into two or
more counts.

(6) Any number of counts for any offences whatever may
be joined in the same information:

Provided that to a count charging murder, no count charging
any offence other than murder shall be joined.

(7) If the Court thinks it conducive to the ends of justice
to do so it may order that the accused shall be tried upon any
one or more of such counts separately.

(8) If an information does not state in substance an offence,
the Court may on application made before the accused pleads,
in its discretion, quash or amend the information; but on a defect
appearing during the course of the trial, the Court may either
amend the information or in its discretion quash the information
or leave the objection to be taken in arrest of judgment.

(9) If on the trial of an information there appears to be a
variance between the proof and the charge in any count of the
information either as presented or as amended, or as it would
have been if amended in conformity with any such further
particulars, the Court before which the case is tried or the
Court of Appeal may amend the information or any count in
it, in order to make it conformable with the proof.

(10) If the Court is of opinion that the accused has not been
misled or prejudiced in his or her defence by such variance it

68



[CAP.3 Justice 2009 Rev. Ed.]

shall make the amendment.

(11) If it appears that there is in the information or in any
count in it an omission to state or a defective statement of
anything requisite to constitute the crime or an omission to
negative any exception which ought to be negatived but that
the matter omitted is proved by the evidence, the Court before
which the trial takes place or the Court of Appeal, if of opinion
that the accused has not been misled or prejudiced in his or her
defence by the error or omission, shall amend the information
or count as may be necessary.

(12) In any such case the trial or the appeal may then
proceed in all respects as if the information or count had been
originally framed as amended.

(13) If the Court is of opinion that the accused has been
misled or prejudiced in his or her defence by any such variance,
error, omission or defective statement as aforesaid, but that
the effect of his or her being misled or prejudiced might be
removed by adjourning or postponing the trial, the Court may
in its discretion make the amendment and adjourn the trial to
a future day, on such terms as it thinks just.

(14) Where an amendment of any information or count is
made under this section by the Court of Appeal, that Court
may, in its discretion in making the amendment, either affirm
the sentence or direct a new trial.

(15) In determining whether the accused has been misled
or prejudiced in his or her defence, the Court which has to
determine the question shall consider the contents of the
documents, depositions and statements, as well as the other
circumstances of the case.

(16) The propriety of making or refusing to make any such
amendment shall be deemed a question for the Court and the
decision of the Court upon it may be reserved for the Court of
Appeal or may be brought on appeal before the Court of Appeal
in the same manner as any other decision on a point of law.]

(Added by Ordinance No. 12 of 2002)

PART VIIA—SPECIAL PROVISIONS FOR
PROCEDURE AND EVIDENCE IN CRIMINAL
PROCEEDINGS

70A. Notwithstanding the provisions of section 17(1)
of the Judicature (Courts) Ordinance, the provisions of this
Part shall apply and have effect in all criminal proceedings in
the Magistrate’s Court, whether on the summary trial of any
offence or in committal proceedings under Part VII, and in
the Supreme Court on the trial of any person on information
for an indictable offence.
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[70AA.—(1) Where any person is [to be tried for a criminal
offence] and—
(a) the prosecutor or the accused wishes to adduce any
particular evidence at the trial; and
(b) he or she believes that the admissibility of that
evidence may be challenged—
he or she may at any time before the trial apply to a [Magistrate
or] Judge of the Court by or before which the [case] is to be tried
for an order to the effect that the evidence is admissible.

(2) The [Magistrate or] Judge shall give each party an
opportunity to be heard in respect of the application before
deciding whether or not to make the order.

(3) The [Magistrate or] Judge may make an order under
this section on such terms and subject to such conditions as
he or she thinks fit.

(4) Nothing in this section nor in any order made under this
section shall affect the right of the prosecutor or the accused
to seek to adduce evidence that he or she claims is admissible
during the trial, nor the discretion of the trial [Magistrate or]
Judge to allow or exclude any evidence in accordance with
any rule of law.]

(Inserted by Ordinance No. 12 of 2002)

(Amended by Ordinance No. 7 of 2005)

70B.—(1) Any question whether a witness in criminal
proceedings may be sworn for the purpose of giving evidence
on oath, whether raised—

(a) by a party to the proceedings, or
(b) by the Court of its own motion,

shall be determined by the Court in accordance with this
section.

(2) The witness may not be sworn for that purpose unless—

(a) he or she has attained the age of 14; and

(b) he or she has a sufficient appreciation of the
solemnity of the occasion and of the particular
responsibility to tell the truth which is involved in
taking an oath.

(3) The witness shall, if able to give intelligible testimony,
be presumed to have a sufficient appreciation of those matters
if no evidence tending to show the contrary is adduced (by
any party).

(4) If any such evidence is adduced, it is for the party
seeking to have the witness sworn to satisfy the Court that, on
a balance of probabilities, the witness has attained the age of
14 and has a sufficient appreciation of the matters mentioned
in subsection (2)(b).
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(5) Expert evidence may be received on the question
mentioned in subsection (1).

(6) Any questioning of the witness (where the Court
considers that necessary) shall be conducted by the Court in
the presence of the parties.

(7) For the purposes of this section a person is able to give
intelligible testimony if he or she is able to—

(a) understand questions put to him or her as a witness,
and
(b) give answers to them which can be understood.

70C.—(1) Subsections (2) and (3) apply to a person (of
any age) who—

(a) iscompetentto give evidence in criminal proceedings,
but

(b) (by virtue of section 70B(2)) is not permitted to be
sworn for the purpose of giving evidence on oath
in such proceedings.

(2) The evidence in criminal proceedings of a person to
whom this subsection applies shall be given unsworn.

(3) A deposition of unsworn evidence given by a person to
whom this subsection applies may be taken for the purposes
of criminal proceedings as if that evidence had been given
on oath.

(4) A court in criminal proceedings shall accordingly receive
in evidence any evidence given unsworn in pursuance of
subsection (2) or (3).

(5) Where a person (“the witness”) who is competent to
give evidence in criminal proceedings gives evidence in such
proceedings unsworn, no conviction, verdict or finding in those
proceedings shall be taken to be unsafe by reason only that it
appears to the Court of Appeal that the witness was a person
falling within section 70B(2) (and should accordingly have
given evidence on oath).

(Sections 70CA, 70CB and 70CC repealed by Ordinance
No. 6 of 2010)

70D.—(1) For the purposes of this section, “case of a sexual
nature” means proceedings in which a person is charged with,
or is to be sentenced for—
(a) any offence against the person of a sexual nature;
(b) being a party to the commission of any offence
referred to in paragraph (a) of this subsection;
(c) conspiring with any person to commit any such
offence.
(2) While the complainant in a case of a sexual nature
is giving oral evidence (whether in chief or under cross-
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examination or on re-examination), no person shall be present
in the courtroom except the following—
(a) the Magistrate or Judge and assessors (if any);
(b) the accused and any person who is for the time being
acting as custodian of the accused;
(c) any barrister or solicitor engaged in the proceedings;
(d) any officer of the Court;
(e) any person who is for the time being responsible
for recording the proceedings;
(f) any member of the police in charge of the case;
(g) any accredited news media reporter;
(h) any person whose presence is requested by the
complainant;
(i) any person expressly permitted by the Magistrate
or Judge to be present.

(3) Before the complainant in a case of a sexual nature
commences to give evidence, the Magistrate or Judge shall—

(a) ensure that no person other than one referred to
in subsection (2) of this section is present in the
courtroom; and

(b) advise the complainant of the complainant’s right to
request the presence of any person under paragraph
(h) of that subsection.

(4) When in a case of a sexual nature the Court is of the
opinion that the interests of the complainant so require, it
may make an order forbidding publication of any report or
account giving details of the criminal acts alleged to have
been performed on the complainant or of any acts that the
complainant is alleged to have been compelled or induced to
perform or consent to or acquiesce in.

(5) The breach of any order made under subsection (4) of
this section, or any evasion or attempted evasion of it, may
be dealt with as contempt of court.

(6) Nothing in this section shall limit or affect the powers
of the Court to exclude any person or forbid any report or
account of any evidence under any other enactment.

(7) Subject to this section, every accused person shall
be entitled to be present in Court during the whole of the
proceedings unless he or she commits misconduct by so
interrupting the proceedings as to render their continuance in
his or her presence impracticable.

(8) The Court may permit the accused to be out of Court
during the whole or any part of the proceedings on such terms
as it thinks proper.

70E.—(1) For the purposes of this section, “cases of a
sexual nature” means proceedings in which a person is charged
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with, or is to be sentenced for—

(a) any offence against the person of a sexual nature;

(b) being a party to the commission of any offence
referred to in paragraph (a) of this subsection;

(c) conspiring with any person to commit any such
offence.

(2) In any case of a sexual nature, no evidence shall be given
and no question shall be put to a witness relating directly or
indirectly to—

(a) the sexual experience of the complainant with any
person other than the accused; or

(b) the reputation of the complainant in sexual matters,
except by leave of the Court.

(3) The Court shall not grant leave under subsection (2) of
this section unless satisfied that the evidence to be given or
the question to be put is of such direct relevance to—

(a) facts in issue in the proceeding; or

(b) the issue of the appropriate sentence,

as the case may require, that to exclude it would be contrary
to the interests of justice:

Provided that any such evidence or question shall not be
regarded as being of such direct relevance by reason only
of any inference it may raise as to the general disposition or
propensity of the complainant in sexual matters.

(4) Notwithstanding subsection (2) of this section, leave
shall not be required—

(a) tothe giving of evidence or the putting of a question
for the purpose of contradicting or rebutting
evidence given by any witness, or given by any
witness in answer to a question relating directly or
indirectly, in either case, to—

(i) the sexual experience of the complainant with
any person other than the accused; or

(i1) the reputation of the complainant in sexual
matters, or

(b) where the accused is charged as a party, and cannot
be convicted unless it is shown that a person other
than the accused committed an offence referred
to in subsection (1) of this section against the
complainant, to the giving of evidence or the putting
of a question relating directly or indirectly to the
sexual experience of the complainant with that other
person.

(5) An application for leave under subsection (2) of this
section—

(a) may be made from time to time whether before or
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after the commencement of the proceeding; and
(b) if made in the course of a proceeding before
assessors, shall be made and dealt with in the
absence of the assessors; and
(c) if the accused or the accused’s counsel so requests,
shall be made and dealt with in the absence of the
complainant.

(6) Nothing in this section shall authorise evidence to be
given or questions to be put that could not be given or put
apart from this section.

(7) Subject to this section, the restrictions imposed upon the
cross-examination of prosecution witnesses by the accused in
person provided by section 30 of this ordinance shall apply
also to the cross-examination of complainants in the trial of
cases of a sexual nature.

70F.—(1) This section applies to proceedings in which a
person is charged with, or is to be sentenced for, any offence
specified in section 70E(1) of this ordinance.

(2) In any proceedings to which this section applies, the
following provisions shall apply;

(a) except where leave is given under paragraph (c)
of this subsection, the complainant shall not be
required to state his or her address or occupation
in Court;

(b) except where leave is given under paragraph (c) of
this subsection, no barrister, solicitor, officer of the
Court or other person involved in the proceedings
shall state the address or occupation of the
complainant in Court;

(¢) no oral evidence shall be given and no question
shall be put to a witness relating to the address or
occupation of the complainant except by leave of
the Court.

(3) The Court shall not grant leave under subsection (2) of
this section unless the satisfied that the evidence to be given
or the question to be put is of such direct relevance to facts
in issue that to exclude it would be contrary to the interests
of justice.

(4) An application for leave under subsection (2) of this
section—

(a) may be made from time to time, whether before or
after the commencement of any hearing or other
proceeding; and

(b) shall, where practicable, be made and dealt with in
Chambers.
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70G.—(1) Where any person is tried for an offence
against the person of a sexual nature, no corroboration of the
complainant’s evidence shall be necessary for that person
to be convicted; and in any such case the Court shall not be
required to give any warning to the assessors, if any, relating
to the absence of corroboration.

(2) If, in any such case, the Court decides to comment on the
absence of any evidence tending to support any other evidence,
no particular form of words shall be required.

70H. Where, during the trial of any person for any offence
against the person of a sexual nature, evidence is given or a
question is asked or a comment is made that tends to suggest
an absence of complaint in respect of the alleged offence